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he Right Honourable the Lards of Council and Seſſion, 
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WIILIAM Duke of M ONTROSE, 


« and ordaining the 2 
« Kirk and Pariſh of Drymen, to 

« Year of God 1750, yearly, fince. 
« ing, ſeven 
« Stipend, and 60 J. Money f 
« ments.” There having ariſen ſome 
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ions betwixt William 


Covan of Drumqubaſſell and Captain Milliam Craig of Dalnarr, 
two of the Heritors of that Pariſh, and your 2 
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other Heritor thereof, as to the Manner in which that Stipend 
was to be localled, namely, What Effect a Decreet of Approba- 
tion lately obtained of a Report of the Subcommiſſioners with- 
in the of Dunbarton, valuing the Tiends of this Pa- 
> might have in this Locality ? and how far the fortner 
ſe of t was to be the Rule as to the old Stipend, 
with to thoſe Heritors whoſe Payments had not ex- 
ceeded their Tiends as valued by that Decreet. Your Lord- 
ſhips, on the 17th of July laſt, pronounced the following In- 
terlocutor : © On Report of the Lord Galſlon Ordinary, the 
Lords find, that the Lands belonging to William Govan 
«D Hell. and Captain William Craig of Dalnazr, can- 
not be burdened beyond the Extent of their Tiends as aſ- 
* certained by the Decreet of Approbation and Valuation 
produced; and find, that in ſettling the Locality of the 
« Pariſh of the Stipend falls to be allocate propor- 
4 tionally upon the reſpective Heritors, effeiring to their va- 
lued Tiend, conform to the ſaid Decreet, without regard 


* to any former Uſe of Payment, and remit to the Lord Or- 


% dinary to proceed in the Locality accordingly.” 

Of this Judgment your Petitioner begs leave to apply for 
a Review, on theſe Grounds: I/, That he apprehends the 
Decreet of Approbation and Valuation mentioned in the In- 
terlocutor, ought, in the preſent Queſtion, to have no Influ- 
ence with regard to the Tocalling of the old Stipend that has 
been immemorially paid to the Miniſter of this Pariſh. And, 
2dly, That whatever Influence that Decreet may have upon 
the Locality now to be made of the Stipend modified to this 
Miniſter with regard to ſuch of the Heritors whoſe Pay- 
ments to him have exceeded their Tiends, as valued by that 
Decreet ; yet, as to all others, the former Uſe of Payment 
muſt ſtand, as the Rule for localling the old Stipend. 

That your Lordſhips will then pleaſe be put in mind, that 
the State of the Tiends of this Pariſh ſtands thus; that up- 
en. the laſt Day of May 1613, the Archbiſhop of Glaſgow, 

with 
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with Conſent of the Dean and Chapter of that Church, for - 
certain Sums of Money then paid to him by John Earl of 


Perth, ſet to him, his Heirs-male, and Aſſignees whatſoever, 
the Parſonage-tiends of the Pariſh-kirk and Pariſh of Drymen, 
pertaining to him, as a Part of that Archbiſhoprick, for the 
Space of nineteen Years immediately following the Feaſt of 
 Lammas then next, for the Tack-duty of 280 Merks ; by 
which Tack the Archbiſhop, for the better Proviſion of the 
Miniſter ſerving the Cure at the faid Kirk, in Time coming, 
of a competent Stipend, with Advice and Conſent of the ſaid 
Earl of Perth, aſſigned and diſponed to the Miniſter ſerving 
the Cure at the Kirk, during the Space foreſaid, 7 Chalders 
of Meal yearly, to be uplifted forth. of the particular Lands, 
in the rtions therein mentioned; of which Victual 
7 Bolls 2 Firlots were payable out of the Lands of Datnarr, 
and 16 Bolls out of the Lands of Gartne/s, agreeable to which 
Proportions the Miniſter of that Pariſh has, to this Day down- 
wards, uniformly uplifted his Stipend from the Proprietors 
and Poſſeſſors of the Lands mentioned in the Tack. 

That, upon the 23d of Aug 1676, the Archbiſhop of 
Glaſgow, as Titular of the Tiends of the Pariſh of Drymen, 
with Conſent of the Dean and Chapter of that Dioceſe, ſet 
in Tack to William Buchanan of Drumakill, and William Govan 
of Drumquhaſſel, the Tiends, Parſonage and Vicarage, of the 
Pariſh of Drymen, for the Space of nineteen Years, beginning 
at that Crop and Year 1676, excepting and reſerving to the 
Miniſter of that Pariſh, the conflant localled and modified Stipend 
thereof, conform as Mr. James Gilleſpie, then Miniſter at that 
Church, uplifted the fame, with full Power to the ſaid Wil- 
ham Buchanan and Wilkam Govan, to uplift and receive the 
foreſaid Tiends of that Pariſh, from the Heritors and Poſſeſ- 
ſors thereof, conform to a Rental, « ing to 10 Chalders 
6 Firlots Tiend-victual; for which Tack the Tackſman be- 
came bound to pay to the ſaid Archbiſhop, for the firft Year 


of that Tack, an yearly Tack-duty of 640 J. Scots, and 800 J. 
Scots 
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S:ots yearly, for the remaining eighteen Years thereof, ac- 
cording whereto it appears, that the 10 Chalders of Victual, 
without taking any Notice of the odd 6 Firlots, were con- 
verted at the Rate of 5 J. per Boll, ſince which Time the He- 
ritors and Poſſeſſors of the Lands of Blairour have always 
been in uſe to pay, out of the P ends of thei: Lands, 
10 Bolls Victual, and the Heritor of the Lands of Dahnarr 
11 Bolls and 2 Firlots to the Tackſmen of theſe Tiends, 
or thoſe deriving Right from them. 
That, by the Abolition of Epiſcopacy, theſe Tiends having 
fallen to the Crown, King Wilkam, upon the 6th Day of Fe- 
bruary 1697, granted a Tack thereof to James Marquis of 
Montroſe, to whom the Property of the Barony of Drymen 
then belonged, for the Space of nineteen Years, with Power 
to him to receive the ſaid Parſonage-tiends from the Heritors 
and Poſſeſſors of the Lands, either as they were liable in par- 
ticular Bolls, or igſa corpora, with this Proviſion, that thoſe 
who were liable in Payment of the ſaid Tiend-bolls ſhould be 
no further liable to the ſaid is for the particular Bolls 
in uſe to be paid by them, than William Buchanan of Druma- 
kill, and William Govan of Drumquhaſſel, paid to the ſaid 
Archbiſhop, by the Tack ſet by him to them, for the which 
Tack the faid Marquis was to pay the yearly Tack-duty of 
800 J. Scots, and to relieve the Crown of the Miniſter's Sti- 
pend at that Time, and to come, ſerving the Cure at the faid 
Kirk, conform to his Provifion ; fince which Time the Tacks 
of theſe Tiends have been renewed in favours of the Family 
of Montroſe, in the ſame Terms, the laſt whereof having 
been granted in the Year 1757, eleven Years thereof are ſtill 
current, and the Tack-duty payable thereby having been 
gifted by the Crown to the College of Glaſgow, they have 
been in the conſtant Uſage of uplifting from the ſeveral Poſ- 
ſeſſors of the Lands, the 10 Chalders and 6 Firlots of Victual, 
agreeable to the Proportions expreſſed in the Rental, men- 
tioned in the ſaid Tack, granted upon the 23d of Auguſt 
1676, 
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1676, by the Archbiſhop, to William Buchanan of Drumakill, 
and William Govan of Drumqubaſſel. 
That the Stipend that had been immemorially paid to the 
Miniſter of this Pariſh, before the Decreet of Augmentation 
abovementioned was lately obtained, was the 7 Chalders of 
Victual, as mentioned in the Tack of the Tiends of that Pa- 
riſh, granted by the Archbiſhop upon the laſt Day of May 
1613, beſides 137 J. 3 5. 4 d. Scots of Vicarage, whereof no 
Part, either Victual or Money, was allocated upon your Pe- 
titioner's Lands of Drymen, but 13 J. Scots yearly. 

That, upon the 2d of February 1757, your Petitioner, and 
other Heritors of the Pariſh of Drymen, obtained a Decreet of 
your Lordſhips, ratifying and approving a Report of the 
Sub-commiſſioners within the Preſbytery of Dumbarton, va- 
laing the Tiends of that Pariſh, and interponing their De- 
creet and Authority thereto, whereby your Lordihips found 
and declared the juſt Worth and conſtant yearly Avail of the 
Stock and Tiend of the Purſuers ſeveral Lands to be as there- 
in mentioned; particularly, the Tiends of the Lands and 
* Barony of Drymen, to amount to 68 Bolls ; the Lands of 
* Gartneſs, in Stock, Parſonage and Vicarage Tiends, 4 
* Chalders of Meal, with 5 J. of Silver; the Lands of Dal- 
„ nar, 4 Chalders of Meal, with 5 J. of Silver; the Lands 
of Blairour, Over and Nether, in Stock, Parſonage and Vi- 
* carage Tiends, 40 Bolls of Meal only.” Which Ju 
having been appealed from, the ſame was fimply affirmed by 
the Houſe of Peers, upon the 1 5th of March 1758. Accord- 
ing to which Decreet it now appears, that the Payment made 
by the Heritor of the Lands of Gartne/s, to the Miniſter of 
this Pariſh, exceeded the Value of his Parſonage-tiends in 3 
Bolls and 5 of a Firlot ; that the Proprietors of the Lands of 
Dalnazr, in their Payments, partly to the College of Glaſgow, 
and partly to the Miniſter of this Pariſh, exceeded their va- 
lued Tiends in 6 Bolls and + of a Firlot ; and that the Pro- 
prictors of the Lands of Blairour, Over and Nether, in their 
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Payment to the College, lM the Value of their Parſo- 
nage-tiends in 2 Bolls Victual; and it hkeways appears, 
from comparing that Decreet with the Proportions of Vica- 
rage, in uſe to be paid to the Miniſter of this Pariſh, theſe 
Heritors of Gartneſt and Dalnarr, in their Payments to him, 
have likeways exceeded the Value of their Vicarage-tiends, 
the firſt, in 5/. 13s. 4d. yearly, and the other, in 5/. 165. 
8 d. 

That, in proceeding to local this Stipend, the Lord Coal 
flon, Ordinary, having, upon a Motion from your Petitioner, 
in Abſence of the other Heritors, on the 26th of July 1764, 
found, That in making out the Locality of Drymen, the 
old Stipend was to be continued, whether out of the Par- 
« ſonage or Vicarage Tiends, and the Augmentation allocat- 
* ed proportionally on the free Tiends of the Pariſh, and ap- 
pointed the Locality to be made up accordingly.” —His 
Lordſhip afterwards, upon a Repreſentation of William Govan 
of Drumquhaſſel, Heritor of the Lands of Gartne/s and Over 
Blairour, and Captain Craig of Dalnarr, ſetting forth, That it 
appeared by the above mentioned Decreet of Valuation, that the 
Tiends of their Lands were valued confiderably lower, than 
what had been formerly in uſe to pay to the Miniſter ; 
whence they apprehended, they were entitled to be relieved 
of ſuch Over-payment for the future. His Lordſhip, at a 
Calling of the Cauſe, upon the 17th of January laſt, before 
Anſwer, ordained the Parties to give in Memorials, upon the 
Manner of localling the Stipend of Drymen ; and afterwards, 
having upon Informations reported the Cauſe to your Lord- 
ſhips, you were pleaſed, upon the 17th of July laſt, to pro- 
nounce the Judgment above recited. 

That, what your Petitioner then ſubmits to your Lord- 
ſhips Confideration, in order to obtain an Alteration of that 
Judgment, in the fr place, is, that it appears to him, that 
your Lordſhips Decreet of Approbation of the Report of the 
Sub-commuſhoners within the Preſbytery of Dumbarton, va- 


luing 
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luing the Tiends of this Pariſh, ought to have no Influence 
upon the localling the preſent Stipend thereof, in ſo far as 
concerns the old Stipend, that has been immemorially and 
uniformly paid by thoſe Heritors, notwithſtanding that ſuch 
Payments appear now to have exceeded what their Tiends 
ſtood valued at by that Report of the Sub-commiſſoners, 
and that upon this Ground, That if this Decreet of Appro- 
bation had never been obtained, the Uſage of Payment muſt 
have continued as formerly, and that, in this Caſe, the ob- 
taining of this Decreet makes no Difference. 

That, with regard to the firſt Part of that Propoſition, that 
if that Decreet of Approbation had never been obtained, the 
former Uſe of Payment muſt have continued. It is thought 
the Truth thereof appears obvious, for theſe Reaſons, I/, 
That, laying the Decreet of Approbation out of the way, 
your Petitioner would, in the preſent Queſtion, be well in- 
titled to plead, that any Right, ariſing to the Heritors from 
the Report of the Sub-commiſſion, was relinquiſhed by 
them, and loſt by the negative Preſcription, in conſequence 
of the long and conſtant Payment of Stipend and Tiend-du- 
ty, above what the Tiends of their Lands were valued 
at in that Report ; that a Right of this fort may be loſt by 
the negative Preſcription, it is believed, cannot be doubted ; 
and it is likeways thought, that, were the Queſtion preſent- 
ly before the Court, how far that Report ought to be appro- 
ved of or not, with reſpect to thoſe Proprietors, who had ei- 
ther paid more Stipend to the Miniſter, or more Tiend-du- 
ty to the College of Glaſgow, than the Value of their Tiends 
amounted to, your Lordſhips would have no Difficulty in 
finding, that that Report ought not to be approved of; ſuch 
was your Lordihips Judgment, in a Caſe which ſeems to 
have been attended with more Difficulty, that of the Earl of 
Morton and Stuart of Denairn, againſt the Officers of State 
and the Marquis of Tweeddale, decided the 28th of February 
1753, where 1t was found, that Sub-valuations were relin- 

quiſhed, 
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quiſhed, by the Proprietors taking Tacks of their Tiends, 
although below the Value thereof, becauſe the Tack-duty 
was of a different Kind of Grain, than what was expreſſed 
in the Decree of the Sub-valuators ; and ſuch was the Judg- 
ment of the Court in a later Caſe, upon the 3d Day of March 
1763, Drummond of Log: „Patron of the Pariſh of Rin- 
claven, againſt the Duke of Athol! and Earl of Dunmore, 
where a Report of the Sub-commuthoners was found relin- 
quiſhed by theſe Heritors, having, notwithſtanding thereof, 
continued to pay a greater Stipend than their Tiends were va- 
lued ar. | 

But, 2dly, Even abſtracting from Dereliction, or the ne- 
gative Preſcription, the Miniſter of this Pariſh, and the Col- 
lege of Glaſgow, ſeem, by the poſitive Preſcription, to have 
acquired a Right to that Money and Victual that 
had been immemorially in uſe to be paid to them, as it could 
never be maintained by the Proprietors, in a Queſtion with 
them, that, after fo long a Tract of Time, they could get 
free from the Burden they lay under to pay ſuch preciſe 
Quantities of Victual and Money, which behoved neceſſari- 
ly to operate an Immunity, ſo far to theſe who had a Right 
to, or Intereſt in, the other Tiends of this Pariſh. 
And it is hoped the other Part of the above Propoſition, 
that the Decreet of Approbation makes no Difference in this 
Caſe, will appear equally obvious to your Lordſhips, upon 
eonſidering, that this Decreet, as appears to your Petitioner, 
cannot pothbly affect the preſent Queſtion, except on one of 
theſe Grounds, either of a res judicata, an abſolute Inc N 
that a Miniſter's Stipend ſhould exceed the valued Tiends, or an 
implied Agreement the Heritors of this Pariſh, 
that the Decreet of Approbation, obtained jointly by them 
all, ſhould in no reſpect be impugned by any of them; upon 
none of which Grounds, your Petitioner hopes to ſatisfy the 
Court, it can be maintained, that this Decreet ought to have 
any Weight in the preſent Queſtion. 


That 
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That as to that of a res judicata, your Lordſhips will pleaſe 
obſerve, that, in the Procels of A 10n, whe reinhat 
Decreet was obtained, the only Queſtion was then, in general, 
Whether or not theſe Reports of the Sub- commiſſioners ought 
to be approved of at ſo great a Diſtance of Time ? and whe- 
ther or not, in that particular Cafe, the Benefit of that Re- 
port was loſt, by the Heritors taking Tacks from the Exche- 
quer of the Tiends of their Lands, for a Tack-duty payable 
in Money, though before their valued Tiends, without it 
being ſo much as alledged 


„that theſe Tack-duties exceeded 
the valued Tiends ? And your Lordſhips will pleaſe farther 
obſerve, that the Parties in that Proceſs were the Heritors of 
the Pariſh of Drymen on the one Side, and the Officers of State, 
the Univerſity of Glaſgow, and the Miniſter of the Pariſh of 
Drymen, on the other; whereas here the Queſtion is not be- 
betwixt theſe Parties, but betwixt your Petitioner, on the o- 
ther Part, and two other Heritors of the Pariſh of Drymen, 
on the other, ſo that here the exceptio rei judicatæ cannot poſ- 
fibly take place, as it is neither de eadem re, nor inter eaſdem 
r/onas, both which appear neceſſary in order to found that 
Be, according to J. 12, 13, and 14. De exceptione rei 
judicatæ. : | 
Neither can your Petitioner perceive, that it is abſolutely 
inconſiſtent with the Nature of a Miniſter's Stipend, that the 
_ fame ſhould exceed the valued Tiends of any of the Heritors 
of the Pariſh; your Petitioner ſhall fappoſe, that a Perſon 
ſhould at this Day bring a Procefs of Valuation of his Tiends,. 
and that it ſhould appear upon Proof, that he had immemo-- 
rially paid a greater Stipend to the Miniſter than his whole 
Tiends amounted to; your Petitioner apprebends, that nei- 
ther could the Miniſter be hurt by this Valuation, nor could 
the Heritor be barred from obtaining a Decreet of Valua-- 
tion agreeable to the Proof; for it appears, that the Miniſter's 
Right would be legally eſtabliſhed by Preſcription, notwith- 
ſtanding the Heritor would not be excluded from the Right, 
C competent 


E 
competent to him by Law to value his Tiends, ſo that ſuch 
Valuation was to be effectual, as to every other Purpoſe but 


that of paying a greater Stipend to the Miniſter than that 
Valuation amounted to: This Inſtance plainly ſhows, that 


it is not a thing abſolutely inconſiſtent in itſelf, that an Heri- 


tor ſhould be liable in a greater Proportion of a Miniſter's 
Stipend than the Value of the Tiends amounted to ; and your 
Lordſhips have expreſly found, in a Judgment pronounced 
upon the 23d of July 1760, in the Caſe of John Adam, Ar- 
chiteR, againſt Robert Colwill of Ochiltree, that an old Re- 


port of the Sub- commiſſioners fell to be approved of, not- 


withſtanding that a higher Stipend had been paid to the Mi- 
niſter out of the Tiends of certain Lands, than thoſe Tiends 


were valued at by that Report, with this expreſs Declaration, 


that that Approbation ſhould not hurt the Miniſter's former 


Modification; which judgment ſeems plainly to ſhow your 
Lordſhips Sentiments, that it is not abſolutely inconſiſtent 
in itſelf, or contrary to the Nature of the Thing, that an He- 


ritor ſhould pay a greater Proportion of Stipend than his va- 
lued Tiend amounted to. 

That, to illuſtrate this farther, your Petitioner ſhall ſup- 
poſe, That, according to the Report of the Subcommiſhoners 
within the ery of Dumbarton, valuing the Tiends of 
this Pariſh, it had appeared, that theſe whole Tiends were 
more than exhauſted by the Stipend in uſe to be paid to the 
Miniſter; notwithſtanding whereof, that that Report was ap- 
proved; it is thought, that, in that Caſe, it could not be 
maintained againſt the Miniſter demanding Payment of his 
ol. Stipend, that ſuch Demand was totally inconſiſtent with 
the Decrcet of Approbation of the Valuation of the Tiends of 
the Parith, but he would ſtill be intitled thereto, and might, 


if ne hid pleaſed, in the Proceſs of Approbation, obtained 
ſu h a Declaration, as that in the above mentioned Caſe of 


Mr. 


1 
Mr. Adam, that that Decreet ſhould not hurt his former 


And how any implied Agreement the Heritors of 
this Pariſh, that they ſhould in no Reſpect quarrel this De- 
creet of Approbation, can be preſumed, does not occur. 
The Truth is, it was not then adverted to, that the Payments 
made by any of the Heritors of this Pariſh, either to the Mi- 
niſter, or the College of Glaſgow, had exceeded their valued 
Tiends ; but, even if it had, id non agebatur, to relieve theſe 
Tiends of what had been paid beyond their Valuation, but 
only to obtain an Approbation thereof; ſo that for the fu- 
ture theſe Tiends could be ſubjected to no new Burden 
exceeding their Value: And indeed, if it had occurred in that 
Proceſs, that the Payments made by certain Heritors, had ex- 
ceeded the Value of their Tiends, and that your Petitioner 
had, on that account, objected to theſe Heritors obtaining 
the Decrcet of Approbation; it is thought, that would 
not have been competent to him, as it would have been un- 
derſtood, that, notwithſtanding of the Decreet of Approba- 
tion to be pronounced in favours of theſe Heritors, as well as 
the others, any After-queſtions amongſt the Heritors them- 
ſelves, were entire. 

That the other Part of your Lordſhips Interlocutor, above 
mentioned, your Petitioner ſubmits to your Review, upon 
theſe Grounds: 

iff, That he apprehends, that even ſuppoſing there never 
had been a Decreet of Modification and Locality of the old 
Stipend of this Pariſh, yet the conſtant and uniform Uſe of 
Payment thereof, in ſo far at leaſt as the ſame was within 
the ſeveral Heritors valued Tiends, thereby eſtabliſhed ſuch a 
Right to the Miniſter, that the ſame could not be for the fu- 
ture taken from him by any Act even of the Titular, where- 
by, of conſequence, the other Tiends of that Pariſh could ne- 

ver 
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ver be made ſubject to any Part of that old Stipend. The Mi- 
niſters of this Pariſh appear now, for a Century and an half, 
uniformly to have oplified this Stipend in certain r- 
tions. As far back as the above mentioned Tack, granted by 
the Archbiſhop of Glaſgow, upon the 23d of 1676, 
that Stipend has been confidered, as appears from that Tack, 
to have been the conflant, lacallad and modified Stipend of that 
Pariſh ; that Sti has been enjoyed as ſuch ever ſince, and 
for a long Time before, ſo that how any Right can be 
better eſtabliſhed upon the Footing of Preſcription than 
this, does not appear. If the Miniſter was preſently in a 
Queſtion with theſe Heritors, out of whofe Lands theſe "_ 
ments have been made, it is ſubmitted if it could be main 

tained by them that they would no longer pay him in that 
Pro 4 after ſo long an Uſage to the contrary. 
is further ſubmitted, if the Titular himſelf was in A 2 
ſtion with the Miniſter, for having it found that the 


ipend that he was J 


obliged to take his Stipend from other Heritors, if che Mini- 
ſter would not be well intitled to maintain, that, after ſuch 
long and uniform Uſage, he could not be compelled to re- 
ceive his Stipend in any other Proportions, and from any o- 
ther Heritors, than to that ancient Uſage. It is 
very true, that here the Titular by giving the Mini- 
ſter a better Stipend out of the 1 uſted Tiends of the Pa- 
riſh, which he has a Right to diſpoſe of, induce the Mini- 
ſter to make a with him to furrender his old, and 
accept of a new Stpend, in what Manner they thought fit 
to agree therafetves. But what your Petitioner infiſts 
on is, as the Miniſter could not be compelled to do this, the 
Tiends of the Pariſh muſt be conſidered, in fo far as they were 


immemorially in uſe to be uplifted by the Miniſter, to be 
perpetually appropriated for Payment of his Stipend: So that 
only 
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only theſe particular Tiends, and no other Tiends of the Pa 
riſh, can be ſubject to that Burden. 
That, 24h, Allowing the Crown, as now Titular of this 

Pariſh, to have Power to alter the —_—_ and to ap- 

propriate what Part of the Tiends of this Parith his Majeſty 
thall think proper, to the Minifter for a Stipend ; Yet it is 
ſubmitted, if it be proper for your Lordſhips to alter the for- 
mer Locality with regard to the old Stipend, without the po- 
ſitive Act of the Titular expreſſing his Will ſo to do. Your 
Lordſhips will obſerve that this Stipend has been localled by 
the Archbiſhop of Glaſgow, the Titular, as far back as the 
1613 ; that by the Archbiſhop's Tack upon the 23d of Au- 
guſt 1676, that Stipend is mentioned to be the conſtant lo- 
called and modified Stipend of the Pariſh: That after the A- 
bolition of Epiſcopacy, the ſeveral Tacks of the Tiends are 
granted, with the Burden of this Miniſter's Stipend ; all 
which, both before and fince the Abolition of Epiſcopacy, 
are ſo many Acts of the Titular localling the Stipend in the 
Proportions it has ſo long been uplifted by the Miniſter. 
So upon what Ground a Court of Juſtice can interpoſe to al- 
ter that Locality, without the expreſs Deed of the Titular for 
that Purpoſe, does not occur to your Petitioner ; more eſpe- 
cially as the Titular's Fund of free Tiend is diminiſhed by 
that Alteration. | 

3dly, That your Lordſhips will pleaſe be informed, that 
it appears to your Petitioner, that in this Caſe there even has 
been a Decreet of the Commiſſioners for Plantation of Kirks 
and Valuation of Tiends, localling this old Stipend ; upon 
which ſuppoſal it is believed it cannot be diſputed that that 
Locality muſt remain fixed: And what perſuades your Peti- 
tioner, that ſuch muſt have been the Caſe, ariſes from the 
following Circumſtances : 

1/, That he thinks it highly incredible, that the Miniſters 
of this Pariſh would, for fo long a Courſe of Time, enjoy 
this Stipend without a Decreet of Modification and Locality, 
that, as your Petitioner apprehends, being ablolutely necei- 

D tary 
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ſary, in order to compel the Heritors and Poſſeſſors of the 
Lands to pay their Proportions of that Stipend. Your Peti- 
tioner apprehends, that, from the Length of Time alone, a 
legal Preſumption ariſes, that ſuch a Decreet of Locality ex- 
iſted. 

But, 2dly, your Lordſhips will pleaſe know, that your Pe- 
titioner has now produced an Extract from the Signet, of 
Letters of Horning, dated the 2oth of June 1749, obtained 
at the Inſtance of the preſent Miniſter of Drymen, reciting a 
former Horning obtained upon the 1it of March 1666, by 
Mr. William Stirling, then Miniſter there, charging the He- 
ritors, Liferenters, Wadſetters, Tenants, and Poſſeſſors of 
pective Lands mentioned in that Horning, to make 
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Payment to the ſaid Miniſter of the Vicarage-tiends of 
this Pariſh, and ot 7 Chalders of Oat-meal out of the Lands 
icularly therein mentioned, which your Petitioner appre- 
is full Evidence, that a Decreet, localling this Stipend, 
once exiſted, as without ſuch Decreet no Horning could have 
That it is very true that Horning does not mention any 
Decreet of Locality, nor does it mention that the former 
Horning, in the Year 1666, had proceeded upon ſuch a De- 
creet, notwithſtanding whereof your Petitioner ſubmits it to 
your Lordſhips, if that Horning, reciting the former Letters 
of Horning, is not full Evidence that fuch a Decreet of Lo- 
cality once exiſted, without which no Hornirg could have 
proceeded, eſpecially conſidering the Fatality that happened 
to the Records of that Court in the Year 1700, ſince which 
Time it is believed it has been the conſtant Practice to iſſue 
Letters of Horning upon former Letters, which can only be 
done upon the Suppoſal that a Decreet of Locality once ex- 
iſted, agreeable to the Act of Parliament 1690, diſcharging 
general Letters, with an Exception of ſuch Letters for Mini- 
ſters Stipends, upon Decreets of Locality, and agrecable to 
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che Act of Sederunt on the 22d of June 1687, intituled, 
44 concerning Decreets conform, whereby it is declared, That 
where a Decreet of Locality is obtained by a Miniſter for his 
Stipend, any ſucceeding Miniſter may, upon a Bill, upon 
production of his Preſentation, Collation, and Inſtitution, 
with the Decreet of Locality obtained by his Predeceſſor, get 
Letters of Horning directed againſt thoſe liable in Payment 
of their Stipend. It from thence appears to your Petitioner, 
that it has been underſtood, both by the Legiſlature and the 
Court of Seſſion, that no ſuch Letters of Horning, as theſe 
now produced, could be obtained at the Inſtance of a Mini- 
ſter, but upon the Production of a Decreet of Locality, or 
upon a legal Preſumption that ſuch truly exiſted, and there- 
fore, that theſe Letters are full Evidence that ſuch muſt have 
been the Caſe. $5.54 
And, 4thly, your Lordſhips will be informed, that it is 
but of very late, that Mr. Govan of Drumquhaſſel, and Cap- 
tain Craig of Dalnair, have taken up this Notion, that the 
Locality was to be altered with regard to the old Stipend, fo 
far as the Payments made by them were within their valued 
Tiends ; for it appears by different Localities in Proceſs, given 
in by the Heritors of this Pariſh, one in December 1757, 
which is ſigned by Mr. Govan himfelf, and another in the 
Year 1761, theſe Heritors do not pretend to alter the former 
Locality farther than with regard to the Vicarage-tiends, 
which indeed they infiſt ſhould be paid by your Petitioner, 
in reſpect that the Decreet of Augmentation above mention- 
ed, obtained by the Purſuer, bore that the Stipend, thereby 
modified, was to be paid out of the firſt and readieſt of the 
Parſonage-tiends of the Pariſh, and the Heritors were thereby 
declared to have Right to the Vicarage-tiends ; and further, 
it is admitted by the other Heritors of this Pariſh, in the 
Anſwers made for them to the Objections made by your Pe- 
titioner to the Locality offered for them in the Year 1761, 
that 


16 
96 be localled, according to the 
old Uſe of Payment, except in ſo far as concerned the Vica- 
rage, all which ſhews, that the other Heritors, at that Time, 
entertained no Notion that the whole Stipend of this Pariſh 


was to be of-new localled, without any Regard to the former 


Ule of Payment. 

It has been argued for Mr. Govan of Drumguhaſſel, and 
Captain Craig of Daluair, That the Plea preſently endea- 
voured to be maintained for the Petitioner is very unfa- 
* yourable, confidering the Extent of the Tiends, according 
© to the Decreet of Approbation, payable out of his Lands ; 
* and that, in fixing a perpetual Locality, no Regard ought 

© to be had to former Uſage, as his Majeſty, now the Titu- 
lar, muſt be underſtood to leave the fixing of that Locali- 
ty to the Diſpoſition of the Common Law.“ 

To which it is anſwered on the Part of your Petitioner, 
That he does not diſpute the Power of the Crown, as Titu- 
Jar of the Tiends of this Pariſh, to exact from him the whole 
free Tiends of his Lands, as valued by the Report of the 
Sub- commiſſioners, now approved of — your Lordſhips, af- 
ter the current Tack of theſe Tiends granted to him, ſhall 
be expired. His Majeſty may apply theſe as he pleaſes, either 
by allocating them to the Miniſter of the Parith, or by allo- 
cating them to any of the Heritors there, for their Relief of 
the Stipend they ſtand bound in, or for any other Purpoſe ; 
but what he iat on is, that, till his Majeſty * de- 
clare, that he has given away theſe Tiends in that M 
the other Heritors of the Pariſh have no Right to ſay, * 
the old Locality made by the Titular ought to be Sens: 

What theſe Heritors have been ſo long in the Uſe of paying 
to the Miniſter of this Pariſh, has now become a perpetual 
Burden upon their Tiends, and has as much ceaſed to be a 
Part of their Property, as if their Predeceſſors or Authors had 


alienated a Part of their Eſtate a hundred and fifty Years a- 
go. 
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your Lordſhips, to alter your 


Captam Wilkam 


Approbation | 
at leaft, that the old Stipend muff be local- 
led 3 to the former U ſage of Payment, m 
other Refpett, than in ſo far as concerns what 
Payments made by the 


Jaid Wilkam Govan | 
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